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Hobart V. J/. C. Bd., 27 Wis. 194. But 
in New York the ownersliip of the fee 
seems to be regarded as the criterion as 
to whether the lot-owner can recover 
compensation or not ; Craig v. R. S/- B. 
M., 39 Barb. 494; B. C. ^ N. Bd. v. 
V. I. ^ B. lid., 35 Id. 364 ; B. C. ^J. 
Bd. V. B. C. Rd., 33 Id. 420 ; People 
V. A'err, 27 N. Y. 188. 

The rule as to special damages would 
probably be similar to that governing 
steam railways : Hobart v. M. C. Bd., 
27 Wis. 194 ; C. Sr S. G. A. St. By. v. 
Cumminsville, 14 Ohio St. 523. 

If the horse railway company accepts 
a charter providing for compensation to 
lot-owners, it is, of course, bound by 
its acceptance to pay : People t. Law, 
34 Barb. 494. 



Steam Motors. — In Stanley v. Daven- 
port, 54 la. 468, the court say: "It 
will be conceded, if no change is made 
in the grade of the street, the weight of 
authority seems to be, the city may au- 
thorize a horse railway to occupy the 
same. This doctrine is based on the 
ground, there is no annoyance from 
fire, smoke, steam-whistles, or rapid pro- 
gi-ess, and it does not signify that the 
street railroad has an exclusive right to 
use its own track when occasion requires. 
* * * It does not therefore follow the 
conceded proposition, that a city may 
lawfully allow the street to be occupied 
by a horse railroad, that it may do so 
where the road is operated by steam 
power." Chas. A. Bobbins. 

Lincoln, Neb. 



Supreme Court of New Jersey. 

STATE BX BEL. ATWATER v. DELAWARE, LACKAWANNA AND 
WESTERN RAILROAD CO. 

A railroad company chartered as a common carrier of passengers and freight, 
is under no obligation to establish commutation rates for a particular locality, but 
when it has established such rates, and commutation tickets are sold thereat to the 
public, the refusal of such a ticket to a particular individual, under the same circum- 
stances and upon the same conditions as such tickets are sold to the rest of the public, 
is an unjust discrimination against him, and a violation of the principle of equality 
which the company is bound to observe in the conduct of its business. 

The relator was the holder of a monthly commutation ticket. On one occasion, 
during the month for which Ijis ticket was issued, he left it at home by inadvertence, 
and, when on the train, being asked for his ticket and not finding it, he tendered to 
the conductor a regular trip ticket, provided it should not be punched, and should be 
returned to him the next morning on presentation of his commutation ticket, and 
refused otherwise to pay his fare. This request the conductor refused, for the reason 
that he had no right to permit the relator to ride on a ticket which should not be 
punched, and the relator remained on the train without paying fare or suirendering 
the trip ticket and without any disturbance being made. Held, that the relator, by 
such conduct, made himself liable to be ejected from the train, and it may be to the 
forfeiture of the commutation ticket, he then held, but that such misconduct did not 
justify the company in refusing to sell the relator commutation tickets thereafter ; 
and that for such wrongful refusal, the relator may have remedy by mandamus. 

On rule to show cause why a mandamus should not issue. The 
relator, an attorney and counsellor-at-law, practising his profession 
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in the city of New York, resides at East Orange, in this state. He 
testified that he is periaanently residing at that place, having 
resided there since August 1884, occupying a rented house, the 
present lease of which expires May 1st, 1886. East Orange is on 
the line of the Delaware, Lackawanna & Western Railroad, the 
only railroad between East Orange and New York city. The regu- 
lar fare between East Orange and New York city is 26 cents for a 
single ticket, and 50 cents for an excursion ticket. Monthly com- 
mutation tickets, such as the company is accustomed to sell to per- 
sons who apply for them, are sold at the rate of $6.50. Until 
March 1885, the relator was a commuter, purchasing monthly 
tickets at commutation rates. 

On the 28th of February 1885, the relator applied to the com- 
pany's agent, whose business it was to sell tickets of that class, for 
a commutation ticket for the ensuing month of March, and tendered 
the price of the ticket. The agent refused to sell the relator a 
ticket, and assigned as his reason therefor, that he had received 
instructions not to sell the relator commutation tickets. The relator, 
on the 1st of March, applied again for the ticket, and was again 
refused. The agent testified that in refusing to sell the ticket to 
the relator, he acted under written instructions to him from the 
company's passenger agent, of the date of February 7th, 1885, in 
these words : " If Henry G. Atwater, who now holds commutation 
ticket No. 27, applies to you for a renewal of his ticket next month, 
refuse to sell him one. He has violated the rule governing the sale 
of commutation tickets, and, as these are special tickets, the com- 
pany has the right to refuse the privilege of buying one to any 
person who wilfully violates the rules. If Mr. Atwater asks any 
questions, simply tell him that you are acting under instructions, 
and refer him to this ofiice, or to Supt. Reasoner." On the day of 
the first refusal, the relator wrote to the president of the company, 
stating that a commutation ticket for March had been refused, 
claiming the right to buy the same on the same terms as other per- 
sons, and stating that if it was again refused he would take proceed- 
ings to insure his rights and compel the issuance of the ticket. To 
this no answer was received. The agent testified that the order 
contained in the instructions of February 7th was never counter- 
manded or withdrawn. Monthly commutation tickets were sold at 
East Orange, for the month of March 1885, to all persons desiring 
to purchase, with the exception of the relator. The relator, on the 
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7th of March 1885, applied for and obtained a rule to show cause 
why a mandamus should not issue commanding the company " to 
cease from discrimination against Henry G. Atwater, the relator, 
and to furnish him with transportation between East Orange and 
New York upon the same terms which it furnishes the same trans- 
portation to other persons, and to issue and deliver to the said 
relator commutation tickets between said East Orange and New 
York as often and whenever he shall demand the same, upon the 
same terms and conditions, and for the same price upon and at 
which it issues and delivers them to persons in general, other than 
the relator." 

Cornelius S. See, for relator. 
J. D. Bedle, contra. 

The opinion of the court was delivered by 

Dbpub, J. — The Morris & Essex Railroad Company was incor- 
porated in 1835, to construct a railroad for the purpose of carrying 
passengers and freight. The charter authorized the company to 
charge for the carriage of passengers and freight, and prescribed 
the limits of the rates to be charged per ton for the transportation 
of freight, and per mile for the carriage of passengers : P. L. 1835, 
p. 29, sect. 10. In virtue of its charter rights and privileges, the 
company became a common carrier of passengers and freight. By 
legislative authority, the Delaware, Lackawanna & Western Rail- 
road Company, as lessee of the company's railroad, was invested 
with its franchises, rights and privileges, subject, of course, to all 
the obligations and duties resting on the lessor. 

At this day it would be superfluous to enter upon a discussion to 
support the doctrine, so well settled, that common carriers are 
public agents, transacting their business under an obligation to ob- 
serve equality towards every member of the community — to serve 
all persons alike, without giving any unjust or unreasonable advan- 
tages, by way of facilities, for the carriage or rates for transporting 
them : 1 Wood Rys., sect. 195. The leading case on this subject 
is Messenger v. Pennsylvania Rd. Co., reported, as decided in the 
Supreme Court, in 36 N. J. I/aw 407, and in the Court of Errors, 
in 37 N. J. Law 581. In his opinion, in the Supreme Court, 
Chief Justice Beaslby says : " It was one of the primary obliga- 
tions of the common carrier, to receive and carry all goods offered 
for transportation, upon receiving a reasonable hire. * * * Thus, 
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in the very foundation and substance, there was inherent a rule 
which excluded a preference of one consignor of goods over an- 
other. * * * Recognising this as the settled doctrine, I do not see 
how it can be admissible for a common carrier to demand a different 
hire from various persons for an identical kind of service, under 
identical conditions. * * * A person having a public duty to dis- 
charge is undoubtedly bound to exercise such ofl5ce for the equal 
benefit of all, and therefore to permit a common carrier to charge 
various prices, according to the person with whom he deals, for 
the same services, is to forget that he owes a debt to the com- 
munity." 

On afiirmance of this case, the Court of Errors was equally em- 
phatic in affirming the doctrine that a common carrier owes an equal 
duty to all, which is not discharged, if unequal preferences are made 
and the enjoyment of the common right is thereby prevented or 
impaired. How uniformly the doctrine of this case has been adopted 
and applied, will be seen by the citations and extracts from opinions 
of the courts of our sister states, given by Mr. Justice Atherton, 
in his opinion, in the recent case of Schofield v. Lake Shore ^ M. 
S. By., 3 N. E. Rep. 907. A collection of cases illustrative of the 
application of the same principle, to railroad, express, telegraph, 
gas and water companies, will be found in a note to B. ^ 0. Tel. 
Co. V. Bell Telephone Co., 24 Amer. Law Reg. (N. S.) 578. 

There is also a considerable line of cases holding that the carrier 
may discriminate in the rates charged for the transportation of dif- 
ferent classes of goods, or in favor of persons shipping large quan- 
tities of freight, or in favor of the long distances for which freight 
is carried as against shorter distances, or upon ground which would 
reduce the trouble or cost of carrying for one party as compared 
with another. Some of these cases were decided on the " equality 
clause" in the English statutes, which our courts have held to be 
merely declaratory of the common law. 

Others were decided on common-law principles, without any stat- 
utory regulations of the subject. An examination of cases of this 
class will show that the common-law of obligation of common car- 
riers to deal with all persons on an equality, is tacitly, if not 
expressly, recognised ; for such discriminations have been upheld 
only where, under the same circumstances and for the same class 
of goods, the same rates would be charged to all, or the discrimina- 
tion, if made under special circumstances, appeared to be just and 
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reasonable: Mansome v. Eastern Counties Ry., 1 C. B. (N. S.j 
437 ; s. c. 4 C. B. (N. S.) 135 ; In re Catcrham Ry., 1 C. B. 
(N. S.) 410 ; In re Oxlade, Id. 454 ; Baxendale v. Great Western 
Ry., 5 C. B. (N. S.) 309, 336, 354 ; NicMson v. Great Western 
Ry., Id. 366; Garton v. Great Western Ry., Id. 669; Garton v. 
jBmtoZ ^ JS/. %., 6 C. B. (N. S.) 639 ; Baxendale v. Eastern 
Counties Ry., 4 C. B. (N. S.) 63 ; Evershed v. London ^ N. W- 
Ry., 2 Q. B. Div. 254, 267 ; Crouchy. London^ N. W. Ry., 2 Car. 
& K. 789-804 ; 1 Wood Rys., sects. 197, 198 ; 3 Wood Rys., sect. 
496 ; Stewart v. Lehigh Valley Ry., 38 N. J. Law 505, 620. 

And it is indisputable that, where the carrier has a fixed schedule 
of rates for carriage for the public generally, a demand, from one 
person, of a higher rate for the same service would be unlawful, 
although the rate demanded was less than its charter allowed : for 
such an incorporated company has the double duty to keep within 
the limit of charges prescribed by its charter, and also to conform to 
that common-law obligation to observe equality in charges with 
respect to all, which the law of the land lays upon all the business 
for which it was incorporated. 

The principle above stated is applicable to the case in hand. By 
virtue of the charter under which the company transacts its busi- 
ness, it is a common carrier of passengers as well as of goods, and 
in that capacity is obliged to carry all passengers who are ready to 
pay for their transportation, and liable to an action ac the suit of any 
one whom it refuses to carry without lawful excuse : Story, Bailm. 
p. 591 ; Bennett v. Button, 10 N. H. 481 ; JencTcs v. Coleman, 2 
Sum. 221 ; Bennett v. Peninsxdar ^ 0. S. B. Ry., 6 C. B. 775 ; 
Beekman v. Saratoga Sf S. Rd., 3 Paige 45. And as was said by 
the court in the Messenger Case, in virtue of its charter rights and 
privileges, the company is a public agent, and, as such agent, is 
placed under a duty to exercise its calling with perfect impartiality 
towards all persons. 

Carrying passengers upon commutation tickets at a less rate than 
the charges for single tickets has become a usual mode with rail- 
road companies in prosecuting the carrying business. It is a mode 
of transacting business of substantial benefit to those who are able 
to avail themselves of the privilege ; and, at the same time, is greatly 
conducive to the growth and prosperity of parts of the state lying 
adjacent to the large cities. Indeed, a considerable, if not a greater 
part of the passenger carrying business in localities contiguous to 
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the great business centres of the country, is transacted under this 
system, and the rental and market value of lands in such localities 
is largely determined by the ability to procure transportation at 
reduced commutation rates. The denial of this privilege to a par- 
ticular individual is to him a substantial injury. A company is 
under no obligation to establish commutation rates for a particular 
locality, but when it has established such rates, and commutation 
tickets are sold thereat to the public, the refusal of such a ticket to 
a particular individual, under the same circumstances and upon the 
same conditions as such tickets are sold to the rest of the public, is 
an unjust discrimination against him and a violation of the principle 
of equality which the company is bound to observe in the conduct 
of its business. There is not a perceptible shade of diflFerence be- 
tween the denial of a commutation ticket, under such circumstances, 
and the refUsal to sell the same individual an ordinary ticket, at the 
customary rate, and demanding of him the utmost price allowed in 
the company's charter, in excess of the usual price at which such 
tickets are sold to the public ; and such denial cannot be made to 
square with the principles laid down and emphasized in the Mes- 
senger Case. 

The excuses the law admits of as sufiScient to justify a common 
carrier in refusing to admit a passenger willing to pay his fare, 
relate to the character or conditions of the proposed passenger, or 
the inability of the carrier to carry such person for want of room in 
the vehicle. For instance, the carrier is not bound to receive 
gamblers, thieves or known pickpockets, who seek to board the train 
to ply their vocations; persons whose conduct is riotous or disorderly, 
or one whose person or clothing is so filthy as to be obnoxious to other 
passengers, or who is afflicted with a contagious disease, or intoxi- 
cated to such an extent as to render it probable that he would be 
disagreeable or annoying to passengers ; 2 Wood E.ys., sect. 297 ; 
Boone, Corp., p. 259. The carrier may also exclude a passenger 
who refuses to comply with the reasonable rules and regulations of 
the company. In this instance the excuse for refusing to sell the 
relator a commutation ticket is his refusal to pay his fare on one 
occasion during the previous month, when, by inadvertence, he had 
left his commutation ticket at home. The facts of that transaction 
are these: That on the 6th of February the relator, holding a 
commutation ticket for the month of February, took passage in the 
company's cars for New York city; that the baggage-master came 

Vol. XXXIV.— 57 
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through the cars collecting tickets, and asked the relator for his 
ticket.; that the relator looked for his commutation ticket, and could 
not find it, and thereupon offered a regular trip ticket, provided it 
should not be punched, and provided it should be returned to him 
the next morning, on presentation of his regular commutation ticket, 
and refused otherwise to pay his fare ; that the same offer waa made 
to the conductor and was refused for the reason that the latter had 
no right to permit the relator to ride on a ticket that should not be 
punched. The relator rode to Hoboken without paying fare or 
surrendering his trip ticket, and no disturbance was made. 

He knew and should have respected the duties of the employees on 
the train, in the enforcement of the company's rules. By his con- 
duct he made himself liable to ejection from the train, and it may 
be to the forfeiture of the commutation ticket he then held. But 
we think that his misconduct did not justify the company in exclud- 
ing the relator thereafter from a privilege in which, as a member of 
the community, he was entitled to participate, in common with 
others of the public. Such a measure of punitive justice has not 
been granted by any statute, and if inflicted by any regulation of 
the company, which it was not, would be an unreasonable exercise 
of the company's power to make rules and regulations for the gov- 
ernment of passengers. 

The relator's right to proceed by mandamus is disputed. It is 
insisted that his only remedy is by action for damages. It is undis- 
puted that mandamus is an appropriate remedy for withholding a 
right such as the relator has in this instance, and that the court in 
its discretion will award the writ, if justified by the circumstances : 
State V. Railroad Co., 37 Conn. 154 ; Chicago ^ N. W. Rd. v. 
People, 56 III. 365 ; High, Extr. Rem. § 322. It will be observed 
that the relator testified that his residence at East Orange is a per- 
manent residence, and that the lease for the house he occupies 
extends until May 1st next. His business is established in the city 
of New York. He also testified that the agent's refusal was to sell 
him any more commutation tickets, and it does not appear that the 
terms of the agent's instructions by letter of February 7th, were 
communicated to him. The agent, on his examination as a witness 
on the 1st day of May 1885, testified that the order so given had 
not been countermanded or withdrawn, and it is manifest from this 
litigation that it is intended not to admit the relator's right until a 
decision upon that right shall be obtained — a circumstance which is 
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sufficient evidence of refusal to justify the award of a mandamus : 
State V. Freeholders of Ocean, 47 N. J. Law 417. Furthermore, 
the relator applied for and obtained a rule to show cause on the 
7th of March, and brought on the argument of the rule at the first 
term of this court thereafter. The delay in the decision of the 
case was due to causes for which the relator is in nowise responsi- 
ble, and action for damages, with the obligation to demand and to 
tender the price of a commutation ticket, from month to month, and 
make a payment of the fares charged under protest every time, 
would be an inadequate and vexatious means of enforcing the 
relator's rights. 

Under the circumstances, we think a peremptory mandamus, in 
conformity with the terms of the rule to show cause, should be 
granted. 



An early definition of a common car- 
rier is "any man undertaking, for hire, 
to carry the goods of all persons indif- 
ferently:^' Gishourtt V. Hurst, 1 Sfilk, 
2.^0. A more recent definition is " every 
person who undertakes to carry, for a 
compensation, the goods of all persons 
indifferently, is, as to the liability imposed, 
to be considered a common carrier:" 
Orange Bank v. Broton, 3 Wend. 161. 
See U. S. Express Co. v. Backman, 28 
Ohio St. 150. It will bo observed that 
these definitions involve a serving of the 
public without discrimination between 
persons, so far as it relates to the carry- 
ing of "goods ;" but, as we shall see, 
this same rule is applicable to the carry- 
ing of persons also ; B. ^ 0. lid. v. 
Adams' Express Co., IS Am. & Eng. 
Rd. Cas. 455. 

Thus it is said in one case of a rail- 
way company, that it "is bound, as a 
common carrier, when not over-crowded, 
to take all proper persons who may apply 
for transportation over its line, on their 
complying with all reasonable rules of 
the company. But it is not bound to 
carry all persons at all times, or it might 
be utterly unable to protect itself from 
ruin. It would not be obliged to carry 
one whose ostensible business might be 
to injure the line : (Jencka v. Coleman, 2 



Sumn. 221) ; one fleeing from justice; 
one going upon the train to assault a 
passenger, commit larceny or robbery, or 
for the purpose of interfering with the 
proper regulations of the company, or 
for gambling in any form, or committing 
any crime ; nor is it bound to carry per- 
sons infected with contagious diseases, to 
the danger of other passengers:" Tliiw 
ston V. Union Pac. lid., 4 Dill. 321 ; sec 
/Larson v. Duane, 4 Wall. 605 ; Bennett 
V. DuUon, 10 N. H. 481. Nor is a car- 
rier bound to carry a drunken pereon, who 
is in such a condition as to render it rea- 
sonably certain that by act or speech, he 
will become oH'ensive or annoying to 
other passengers, even though he has not 
committed any act of ofTencc or annoy, 
ance : Vinton v. Middlesex lid., 11 
Allen 304 ; Pittsburgh, ^c, lid. v. Van- 
dyne, 57 Ind. 576. 

So with reference to the transportation 
of goods, the same principles are appli- 
cable in general. A common carrier is 
bound to serve all alike, and carry all 
goods which they carry that are ten- 
dered to them, and which they are able 
to carry: Story on Bailment, sect. 508. 

In speaking of the right to compensa- 
tion it was said : " These charges, how- 
ever, must be uniform ; that is, the 
charge sliould be the same for all persons 



452 STATE V. DEL., LACK. & WESTERN RAILKOAD CO. 



similarly Situated, and for all freights of 
a like kind and equality, for a given ser- 
vice. They may divide passengers and 
freights into classes, with descriptive dis- 
tinctions, and charge different rates for 
different classes for a given service, but 
the charge should be uniform upon all 
persons and freights embraced vpithin each 
class :" Chicago, Sj-c, Rd. v. Parks, 18 
111. 460 ; s. c. 68 Am. Dec. 562. In 
another case it is said that ' ' transporta- 
tion by a common carrier is necessarily 
open to tile public upon equal and reason- 
able terms. An exclusive grant to one is 
inconsistent with the rights of all others :" 
Audenried v. P. ^ R. Rd., 68 Penn. St. 
370 ; 8. c. 8 Am. Rep. 195. 

This standing indifferent between men 
and men implies that the price charged 
for transportation must also be an indif- 
ferent price ; in other words, for the 
same service at the same time and place, 
under the same conditions, the same 
price must be charged, and no inequality 
of price can be insisted upon. This is 
the current of authority in this country, 
and it is declared to be the same at 
common law : McDuffee v. Portland ^ 
Rochester Rd., 52 N. H. 430; s. c. 13 
Am. Rep. 72 ; Messenger v. Pennsylva- 
nia Rd., 36 N. J. L. 407 ; s. c. 13 Am. 
Rep. 457 ; s. o. on appeal, 8 Vroom 
531 ; s. c, 18 Am. Rep. 754 ; New 
England Express Co. v. Maine Cent. 
Rd., 57 Me. 196 ; 8. C. 2 Am. Rep. 31 ; 
Sandford v. Railroad Co., 24 Penn. 
St. 378 ; s. 0. 1 Am. Ry. Rep. 530. 

In this country numerous statutes have 
been passed, regulating fares and charges, 
or providing that there shall be no un- 
reasonable discrimination in fares, rates 
or services between persons. These stat- 
utes have been almost universally held to 
be only declaratory of the common law, 
and as applying principles well known 
before their passage : McDuffee v. Port- 
land If Rochester Rd., 52 N. H. 430 ; 
8. o. 13 Am. Rep. 72. 

In England, however, it has been de- 
clared in a dictum that at common law, 



there was no prohibition against unrea- 
sonable discrimination : Baxendale v. 
Eastern Counties Ry., 4 C. B. (N. S.) 
63 ; but this case has not been accepted 
in this country as an authority. In 1854 
in that country was passed a statute con- 
cerning the regulation of railroad com- 
panies' charges, in which there was a 
clause usually known us the " equality 
clause." Under this statute the courts have 
the right to make inquiry into unreason» 
able discrimination, both in accommoda- 
tions and price charged, and many decis- 
ions have been rendered construing this 
clause. But this clause has been ac- 
cepted in this country as declaratoiy of 
the common law ; and this is undoubt- 
edly the true exposition of it. The 
courts of that country, not finding it 
necessary to go beyond the words of the 
statute, on any occasion, fell into the 
error that there was no power at common 
law to grant relief for unreasonable 
discrimination, and came to regard this 
statute as the only law affording redress: 
McDuffee v. Portland Sf Rochester Rd., 
supra. 

These English cases may, therefore, be 
regarded as authorities in tliis country 
touching questions of unreasonable dis- 
crimination. 

The cases are to the point that there 
must be no " unreasonable discrimina- 
tion." But " neither the service nor the 
price is necessarily unreasonable because 
unequal in a certain narrow, strict and 
literal sense ; but that is not a reasonable 
service, or a reasonable price, which is 
unreasonably unequal. The question is 
not merely, whether the service or price 
is absolutely unequal in the narrowest 
sense, but also whether the inequality is 
unreasonable and injurious :" McDnffee 
V. Portland ^ Rochester Rd., supra. 
This is quite evident from the example 
given in the case just quoted. Thus, a 
charge of ten dollars for carrying a barrel 
of flour for one merchant from A. to B. 
may be a reasonable rate ; but to allow 
the carrier to charge another merchant 
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a greater sum for a like barrel of flour of 
the same weight, carried over the same 
route, at the same time, would be an un- 
just discrimination. 

It cannot, it has been said, always be 
accepted as a criterion that a charge is 
too great or unjust from the fact that 
another is not charged as much. As was 
said by Justice Ceompton to a plaintiff : 
" The charging another person too little 
is not charging you too much :" Garton 
V. B.^ E. Rd. Co., 1 B. & S. 112. In 
the language used it was assumed that 
the plaintiff had not paid an unreason- 
able price, and this conclusion necessarily 
settled the controversy. Suppose, how- 
ever, " another person" had been charged 
a full but reasonable price, then any 
overcharge to the plaintiff would have 
been an unreasonable charge. The 
charging of one too little is only an 
apparent discrimination. "But if an 
apparent discrimination is found to have 
been a real one, the question is whether 
it was reasonable, and if unreasonable, 
whether the party complaining was 
injured by it :" McDuffee v. Portland, 
^-c, Bd. Co., supra. 

The subject we are discussing is well 
illustrated by a New Jersey case. The 
plaintiff sued the Pennsylvania Railroad 
Company for overcharges, alleging that 
in 1870 he entered into a contract with 
the company, to take effect January 1st, 
1871, providing to transport hogs from 
Chicago and Pittsburgh to Jersey City, 
at the i-egular rates, allowing him a 
drawback of twenty cents per hundred 
pounds upon all hogs shipped from Chi- 
cago, and ten cents per hundred pounds 
upon all hogs shipped from Pittsburgh ; 
and if the company, after January 1st, 
1871, should carry the same description 
of freight for others, between the same 
points, except seven named parties, at 
less than their regular rates, or should 
allow such others drawback, then it would 
allow the plaintiff such further drawback 
as would bring their freights twenty 
cents per hundred and ten cents per 



hundred lower than the lowest. It was 
averred by the plaintiff that he had 
shipped twelve millions of pounds from 
Chicago, and a like amount from Pitts- 
burgh to Jersey City by the defendant's 
road ; that he had paid the regular rates, 
and had received the twenty cents and 
ten cents drawback, but the company, 
during the same year, carried for other 
persons than those excepted in the con- 
tract, allowing such persons the same 
drawback, or making a reduction in the 
rates equal to the drawback, whereby 
the plaintiff became entitled to have a 
farther drawback of twenty cents and 
ten cents per hundred weight. 

The court refused relief, and held the 
contract void, on the ground that it was 
" calculated to give an important advan- 
tage to one dealer over other dealers, 
» * * and that if the power to make 
the present engagement exists, many 
branches of business are at the mercy of 
these companies," and therefore created 
a monopoly, contrary to public policy. 
It was said : "A merchant who can 
transport his wares to market at a less 
cost than his rivals, will soon acquire, 
by underselling them, a practical monop- 
oly of the business." " A person having 
a public duty [as a common carrier] to 
discharge, is undoubtedly bound to exer- 
cise such office for the equal benefit of 
all, and, therefore, to permit the common 
carrier to charge various prices, according 
to the person with whom he deals, for 
the same service, is to forget that he 
owes a duty to the community. If he 
exacts different rates for the carriage of 
goods of the same kind, between the 
same points, he violates, as plainly, 
though it may not be in the same degree, 
the principle of public policy which, in 
his own dispute, converts his business 
into a public employment. The law 
that forbids him to make any discrimina- 
tion in favor of the goods of A. over the 
goods of B., when the goods of both are 
tendered for carriage, must, it seems to 
me, necessarily forbid any discrimination 
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with respect to the rate of pay for the 
carriage. I can see no reason why, 
under legal rules, perfect equality to all 
persons should be exacted in the deal- 
ings of the common carrier, except with 
regard to the amount of compensation 
for his services." Proceeding further, 
the court touches on the subject of Jus- 
tice Cbompton's remark, and says: 
" The rules that the carrier shall receive 
all the goods tendered, loses half its 
Talue, as a politic regulation, if the cost 
of transportation can be graduated by 
special agreement, so as to favor one 
party at the expense of others. Nor 
could the defect in the law, if it existed, 
be remedied by the principle which com- 
pels the carrier to take a reasonable hire 
for his labor, because, if the rate charged 
by him to one person might be deemed 
reasonable, by charging a lesser price 
to another for similar services, he dis- 
turbs that equality of right among his 
employers which it is the endeavor of the 
law to effect. Indeed, when a charge is 
made to one person, and a lesser charge 
for precisely the same offices to another, 
I think it should be held that the charge 
is not reasonable ; a presumption which 
would cut up by the roots the present 
agreement, or, by the operation of this 
mle, it would be a promise founded on 
the supposition that some other person is 
to be charged more than the law war- 
rants:" Messenger y . The Pennsylvania 
Rd. Co., 7 Vroom407; s. c. 13 Am. 
Rep. 457 ; on appeal affirmed, 8 Vroom 
531 ; s. c. 18 Am. Eep. 754, where it 
was said : "A want of uniformity in 
price for the same kind of service under 
like circumstances is most unreasonable 
and unjust, when the right to demand it 
is common. It would be strange if, 
when the object of the employment is the 
public benefit, and the law allows no dis- 
crimination as to individual customers, 
but requires all to be accommodated 
alike as individuals, and for a reasonable 
rate, that by the indirect means of une- 
qual prices some could get the advantage 
of the accommodation and others not." 



In another New Jersey case it was 
held that an agreement not to allow to 
others a drawback from established rates 
on the transportation of merchandise, 
which is allowed to the shipper, is against 
public policy and void. But the agree- 
ment does not invalidate the entire con- 
tract if it is severable. The agreement 
to allow the drawback to the shipper is 
valid and enforceable, and others are 
entitled to equally reasonable terms : 
Stewart v. Lehigh Valley Rd. Co., 38 
N. J. Law 505. 

So, where a railroad company granted 
the right to an express company to use a 
part of its car, and denied the same 
privileges to an individual, it was held 
that the discrimination was unreason- 
able, and an action would lie against the 
company for damages, even though the 
preference was practised in another state, 
if in violation of the law thereof : 
McDuffee v. Portland ^ Rochester Rd., 
52 N. H. 430; s. c. 13 Am. Eep. 
72 ; iVeto England Express Co. v. Maine 
Central Rd., 57 Me. 196; s. c. 2 
Am. Rep. 31 ; 9 Am. L. Reg. 728 ; 
Sandford v. Catawissa, ^c, Rd., 12 
Harris 378. But the authority of this 
case and many others is somewhat shaken 
by a recent decision in the Supreme 
Court of the United States, where it was 
held that a railway company was not a 
common carrier of a common carrier, 
nor bound to give it the same transpor- 
tation it was bound to give to an indi- 
vidual. Three cases were decided at 
once. Certain express companies had 
been doing business upon certain rail- 
roads, under special written contracts, 
and at the expiration of these contracts, 
refused to continue the services. In the 
lower courts they were compelled to con- 
tinue the services by a mandatory injunc- 
tion : Dinsmore v. LoaisvilU, ^c., Rd., 
3 Fed. Rep. 593 ; Southern Express 
Co. V. Louisville, ^c, Rd., 4 Fed. 
Rep. 481 ; Southern Express Co. v. 
Memphis, $-c., Rd., 10 Fed. Eep. 
210 ; Southern Express Co. v. Nashville, 
|-c., Ry., 20 Am. L. Reg. 590. But, 
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on appeal, this ruling was reversed ; and 
it was held that the railway company 
could lawfully refuse the express com- 
pany transportation and assume itself 
the carrying of express matter. Many 
cases, therefore, in the federal courts fall 
by this decision : Memphis, ^c. , Rd. t. 
Southern Express Co., 6 Sup. Ct. Rep. 
542. 

In Pennsylvania, a railroad company 
refused to provide an express company 
the usual facilities, and claimed the 
privilege of carrying express itself. For 
a "packed parcel" it claimed the privi- 
lege of charging, at the same rate, as if 
each smaller parcel had been separately 
shipped, and demanded from the express 
company the same rate for transportation 
over its road as it charged to those for 
whom it performed the accessory service 
of collection and delivery by horse- 
power. The express company, by injunc- 
tion, sought to compel the railroad com- 
pany to allow it ' ' express facilities' ' 
over the road, and to restrain the making 
of overcharge in the transportation of 
its freight. The injunction was refused, 
principally upon the ground that the 
railroad company had the right to engage 
in the express business as accessory to 
its business of carrying by rail ; that it 
was entitled to a monopoly of goods over 
its rails ; and that the express company 
were not entitled to special rates and 
accommodations, such as it demanded. 
But it was said that the company could 
not charge for a " packed parcel" the 
same rate as if each smaller parcel had 
been separately shipped, nor could it 
charge the express company for the 
accessory service of collection and de- 
livery by horse-power : CaMosv. Phila, 
^ Reading Rd., 9 Phila. 411. Dismissed, 
Dinsmorev. Phila. ^ Reading Rd., 2 W. 
N. C. 275. To the same effect is <Sjr- 
gent y, Boston ^ Lowell Rd., 115 Mass. 
416. 

In Ohio, the Lake Shore and Michi- 
gan Southern Bailway Company entered 
into an agreement with the Standard Oil 



Company, on condition that the oil com- 
pany would not remove its refinery and 
works from Cleveland (which it was pro- 
posing to do, in order to secure a place 
from which it could market its oil at a 
less rate of transportation), to carry all 
the oil shipped to the country through 
which the railway ran, and beyond its 
termini, for ten cents a barrel less than 
the tariff rates established from time to 
time. A further consideration for enter- 
ing into the agreement was that the oil 
company would ship by the railway 
instead of storing in winter and shipping 
in summer by water, as it was proposing 
to do. 

With this contract before it, the rail- 
way company laid switches and side 
tracks and expended $100,000 in pre 
paration for receiving the oil shipped in 
bulk. The oil company furnished its 
own tanks, which reduced the cost of 
shipping and danger from fire. Under 
this arrangement, the number of baiTcls 
of oil shipped increased from 450,000 in 
1875 to 742,000 in 1882, when the suit 
was brought. This arrangement was 
not exclusive, but was at all times open 
to others, shipping a like quantity, and 
furnishing a like service and facilities ; 
nor was it entered into with any intent 
to injure the complainant; and the 
latter, by an arrangement with the 
Standard Oil Company, had shared in 
these discriminating rates in shipping 
his oil up to January 1st, 1880. Under 
this arrangement, the railway company 
carried nine-tenths of the oil company's 
oil. 

The complainant had $70,000 invest' 
ed in a refinery, with a capacity of 
150,000 barrels a year. His market 
was substantially the same as that of the 
Standard Oil Company ; and he was the 
principal competitor of the oil company. 
If, therefore, he was compelled to pay 
ten cents a barrel for the same carrying, 
he would lose $15,000 a year; or, in 
other words, the Standard Oil Company 
would receive $15,000 a year more for 
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the same quantity of oil tlian tlie plain- 
tiflf. The contention of the latter was, 
not that he was charged a rate of com- 
pensation for transportation unreason- 
able in itself, but, by charging a lower 
rate to his more favored competitor, the 
latter was enabled to, and was, supply- 
ing the market at a price with which he 
could not compete, and thus was driving 
him out of the market, and destroying 
the business he had built up. 

The action was for an injunction to 
restrain the railway company from 
charging to and collecting from the 
plaintiff rates and amounts in excess of 
those charged the Standard Oil Com- 
pany for like goods to the same point, 
or from discriminating against him in 
favor of the Standard, either upon its 
own line, or on throngh freight over its 
line and connecting points. 

In the lower court the railway com- 
pany was restrained as prayed, and on 
appeal this decision was affirmed ; and 
this, too, though the railroad extended 
through several states. The ground of 
the decision was that the action of the rail- 
way company was an nnreasonable dis- 
crimination between shippers ; and one 
that was contrary to public policy and 
void at common law : Seqfield v. lAike 
Shore, ^c, Ry., 3 N. E. R. 907. 

It is no nncommon thing for railway 
companies to seek to avoid the rule re- 
quiring no unreasonable discrimination 
in rates, by charging some more than 
others, because of terminal facilities. 
Thus in an Illinois case, a company con- 
tracted with certain elevator owners to 
deliver to them at their elevators and 
refuse to deliver to others. In order to 
reach all these elevators the company had 
to pass over tracks not their own and 
pay tolls. Having refused to deliver to 
the owner of an excluded elevator, he ap- 
plied for a mandamus to compel a delivery 
of grain to him at his elevator, and it was 
granted. The ruling of the court was, that 
although the company was not bound to 
deliver at elevalOTS ; yet having agreed to 



do so for some it was compelled to do so for 
all, without extra charge, or at the same 
rate if a charge was made : Chicago, ^'c, 
Ry. V. People ex rel. Hempstead, 56 111. 
365 ; s. c. 8 Am. Rep. 690 ; see Vincent 
V. Railroad Co., 49 Id. 33 ; and Railroad 
Co. V. People, 67 Id. 11. This was in 
effect an effort to make a regulation for 
the conveyance of goods which in practice 
affected a few individuals ; and in Eng- 
land it has been held that a regulation 
which affected only one individual was 
unreasonable : Crouch v. London ^ N. 
W. Rd., 78 E. C. L. 254 ; Garton v. 
Bristol, ^c, Rd., 95 Id. 641. 

Suppose, however, a carrier, in order 
to secure goods for transportation and 
successfully compete with other carriers 
from a certain point, lowers its rates from 
that point so that for a shorter distance 
over the same route, but not in competition, 
it charges a greater rate proportionally. 
Is this unreasonable discrimination ? In 
one sense of the term it is, in another 
not. At the competing points all ship- 
pers are served alike. At those points 
where no competition exists, all shippers 
are also served alike. It, therefore, can- 
not be justly said that there is any un- 
reasonable discrimination ; for under like 
circumstances all are served alike : 
Ragan v, Aiken, 9 Lea 609 ; s. c. 42 
Am. Rep. 684 ; 9 Am. & Eng. Railroad 
Cas. 201 ; see Hersh v. Northern, ^c, 
Rd., 74 Penn. St. 181 ; Atchison, ^c, 
Rd. V. Denver, SfC, Rd., IIOU. S. 667 ; 
Ransomey. Eastern Counties Ry,, 1 C. 
B. (N. S.) 437 ; Munhall v. Pennsyl- 
vania Rd., 92 Penn. St. 150 ; s. c. 5 
Am. & Eng. Railroad Cas. 337. 

In one case the court went so far as 
to say that a carrier may charge less for 
a long haul than for a short haul, when 
there is competition between it and an- 
other road: Ex parte Koehler, 21 Am. 
& Eng. 58 ; see Hays v. Pennsylvania 
Co., 12 Fed. Rep. 309. 

But in Pennsylvania it was held that 
though a carrier may have power under 
special statutes to discriminate in its rates 
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of charge between " local " and other 
freights, yet it cannot make any discrimi- 
nation on the ground that certain freight 
is to be carried to its final destination by 
another route after reaching the terminus 
of the company's road : Twells v. Penn- 
sylvania Co., 3 Am. L. Beg. (N. S.)728. 

In the case cited from Tennessee, if 
the complaining person had shipped goods 
from the same place the favored one did, 
then there would hare been an undue dis- 
crimination. In England a case arose 
illustrating this question : E. was a 
brewer at the town of B., where three 
railways had their stations ; with one of 
these railways, M., a certain brewer in 
the town, had direct communication by 
sidings which enabled goods to be sent 
to the trains and taken from the trains 
of railway M. with greater ease and less 
loss of time than by the way of ordinary 
cartage. M. charged them nothing for 
cartage and made a rebate in the charge 
for station to station conveyance. These 
brewers had no such communication with 
railway N. W., but it was often conven- 
ient for them to send by that railway ; 
and the directors of that railway, in order 
to compete with railway M., allowed these 
particular brewers the same advantages as 
to the cartage and rebate as railway M. 
did. As to all others in the same trade 
(E. among the rest), the directors of 
railway N. W. made the ordinary charge 
for cartage, and allowed no rebate on the 
charge for conveyance on the line. This 
was held to be an inequality and an 
undue preference within the meaning of 
the " equality clause " of the statute. 
Lord Hatheklet said that " The charge 
must be the same to all for the same ser- 
vices, performed in the same manner, for 
carrying the goods for the same distance 
and for similar services rendered in every 
other way ; it [this] not being a case of 
a wholesale charge compared with a retail 
charge and the like, which would be a 
difference of circumstances, and has 
been decided to be an essential differ- 
ence." There was an attempt made to 

Vol. XXXIV.— 58 



distinguish the word "tolls, ' ' as applicable 
to railway rates after the goods to be 
shipped were delivered at the station, and 
that the "equality" clause only applied 
to these rates and not to cartage from 
station to station. Lord Blackbcen 
said of this : " I think it is quite clear 
that when the charge from station to 
station and a shilling are both together 
paid, by one person for the whole service 
performed by the railway company in- 
cluding the cartage, when the amount of 
the tolls (supposing them to be exclusive 
of the cartage), and an added shilling 
are charged to one person, and to another 
person the same tolls (again treating 
them as exclusive of the cartage) are 
charged, and a shilling's worth of cart- 
age is thrown in gratis, and not charged 
for, the latter person gets his goods car- 
ried upon the railway at a cheaper rate. 
Whether the shilling is part of the ' ' toll' ' 
or not I do not care. In that case there 
is an inequality ; there is a difference in 
the amount charged for carriage upon the 
railway which is what the legislature in- 
tended to prevent :" London if N. IF 
Ry. v. Evershed, House of Lords, 3 Ap- 
peal Cases 1029 ; s. 0. 24 Moak 625 ; 
same case in 2 Q. B. Div. 254, and in 
the Court of Appeal, 3 Q. B. Div. l."J5, 
decided in the same way. In these cases 
the plaintiff having for a long time paid 
the money in ignorance of the discrimi- 
nating rate, and part of it at the last, 
under protest, it was held that he was en- 
titled to recover the overcharge in an 
action for money had and received. In 
another English case the railway company 
refused to receive from the plaintiff, a col- 
lier, less than fifteen loads at a time, while 
itr eceived from others a far less number 
of loads at a time. The refusal of the 
company had the effect to add much to the 
cost of the plaintiff's shipping. This was 
held to be an unreasonable discrimina- 
tion : Lancashire, ^c, Ry. v. Gidlow, 
L. R., 7 H. L. 517 (1875) ; s. c. 13 
Moak 40. 
Lord Hathebibt, in London ^ N. W. 
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Ry. V, Evershed, supra, refers to a case 
of " wholesale charge" and says the rule 
governing it, differs from that governing 
a " retail charge." This rule is that a 
carrier may discriminate in rates in favor 
of persons shipping large quantities of 
freights over those shipping small quan- 
tities. In Scqfield's Case, in Ohio, already 
alluded to, the court seems to have disre- 
garded the rule or not followed it ; 
but that was an instance of a discriminat- 
ing rate between "wholesale" shippers, 
and not between a " wholesale" and 
"retail" shipper, although the difference 
in the amount of the shipments was very 
great. In the New Hampshire case, 
already referred to {McDuffee's Case), 
it was intimated that such a difference 
might not be an unreasonable discrimin- 
ation ; but in another case from the same 
state, the exact point has been decided. 
It was said : " The expense of hand- 
ling, carrying and storing the smaller 
amount is much greater, pro rata, than 
that of the same operation upon the 
larger amount in one body, and a dis- 
crimination in favor of the larger dealer is 
not inequality, but reasonable equality:" 
Concord, ^c, Ed. v. Forsaith, 59 N. H. 
122 ; s. c. 47 Am. Rep. 181 ; see 
JRansome v. Eastern Counties Ry. , 1 C. 
B. (N. S.) 437. The courts, however, 
are not inclined to permit the carrier to 
have a separate charge for every one 
shipping over its route, according to the 
amount shipped. The tendency is to 
require them to divide shippers, in their 
charges, into two classes, wholesale and 
retail, and allow them to charge separate 
rates as to each class, but not separate 
rates for each hipper of any one class. 
Just where the line to distinguish between 
a wholesale and retail shipper is to be 
drawn, is not clear ; but it is a matter 
of practice or custom : Ransome v. East- 
em Counties Ry., supra. 

There is no rule that requires a com- 
mon carrier to charge the same rate for 
all classes of goods. He may, for those 
goods having qualities which affect the 



risk and expense of carriage, charge a 
greater sum than for those where the 
risk or the expense of shipment, is not 
so great. In order that there may be a 
greater charge, there must be a differ- 
ence of service rendered, or of circum- 
stances in respect of their passage over 
the rails ; see Great Western Rd. v. 
SiUton, L. R., 4 H. L. Cas. 226 ; Lon- 
don, 4rC; Ry. V. Evershed, supra; Nich- 
olson V. Great Western Ry., 5 C. B. 
(N. S.) 366. 

In Scojield's Case, from Ohio, we have 
already seen that a threat to use another 
mode of shipment is no excuse for 
granting a special privilege ; nor is it an 
excuse that such action buys off a rival 
interest : Oxlade v. Northeastern Ry., 1 
C. B. (N. S.) 454. Thus, where a 
coal company threatened to construct a 
road for the shipping of its own coal, 
unless the railroad company gave them 
lower rates than others, it was held no 
excuse for granting the coal company 
special rates : Harris v. Cockermouth,Src., 
Ry., 3 C. B. (N. S.) 693 ; nor can spe- 
cial rates be justified in order to put him 
on an equality with another having a 
better natural situation, so as to equal- 
ize them, or put them on an equal foot- 
ing when they reach a market : Ransome 
V. Eastern Counties Ry., 4 0. B. (N. S.) 
135. 

A carrier cannot, by adding to its 
regular business of carrying, an outside 
business, grant unreasonable discrimina- 
tions to its patrons of both businesses. 
Thus, a carrier formerly charged a uni- 
form rate of 3s. 6d. per ton on all goods 
conveyed on its line between A. and B. 
The goods were collected and delivered 
both by the company and by C, at a 
charge of 4s. lOd. per ton. The carrier 
had no power to impose rates for deliv- 
ering, but raised the charge for carrying 
to 8s. 4d., being the aggregate of the 
above charges, with an intimation to the 
public that they would collect and de- 
liver goods free of charge. The real 
object of this arrangement was to com- 
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pel persons desiring to have their goods 
conveyed by the carrier to employ it to 
collect and deliver their goods, and thus 
secure this business and the profits upon 
:t, as well as to exclude B. from com- 
peting with them in this department of 
business. The courts held that this was 
an undue preference in the company in 
their separate capacity of carrier other 
than on the lines of railway, and also an 
undue prejudice to B. The ground of 
the decision was that where a company 
carries on some other business, they must, 
in respect of such business, be taken to 
be in the position of third parties : Bax- 
endale v. Great Western Ry., 28 L. J. 
C. P. 81 ; s. c. 5 C. B. (N. S.) 336. 
See Baxendale v. Southwestern Ry., 11 
Exch. L. R., 37 ; Baxendale v. Great 
Western Ry., 16 C. B. (N. S.) 137; 
Diphwys Casson Slate Co. v. Testiniog 
Ry., 32 L. T. (N. S.) 271. 

Where a company conveyed goods 
from a certain point to another point 
over its own line and that of another 
company, at a certain rate, if they were 
consigned by and to its own agent at 
those places, but if consigned through 
any one else it charged a greater rate, it 
was held to be an unreasonable prefer- 
ence : Baxendale v. North Devon Ry., 
3 C. B. (N. S.) 324. 

Likewise, if a company carries on a 
separate business from carrying, and 
accounts to itself for the value of the 
services rendered, it must carry at the 
same rate as it does for outsiders : Bax- 
endale T. Great Western Ry., 28 L. J. 
C. P. 81 ; 8. c. 5 C. B. (N. S.) 336. 

The "equality clause" in the English 
statute provides that the tolls charged by 
railway companies for the carriage of 
goods shall be charged equally to all pen- 
sons and after the same rates in respect 
of all goods of the same description, 
" passing only over the same portion of 
the line of railway," and that no reduc- 
tion or advance in any such tolls shall be 
made, either directly or indirectly, in 
favor of or against any particular per- 



son using the railway. A railway com- 
pany carried coal to a point upon its 
railway from a group of collieries placed 
along the line at varying distances from 
that point, and charged tolls at one rate 
per ton in respect of such carriage to all 
the members of the group. In an action 
for overcliarges by the owner of the 
colliery lying nearest to the point of 
carriage, it was held that the company 
had committed a breach of the statute, 
which applied, notwithstanding that the 
termini of the transit over the company's 
line from the group to the point of 
carriage differed with respect to each 
colliery : Manchester, ^c, Ry. v. Denaby 
Main Colliery Co., L. R., 13 Q. B. Div. 
674; 8. c. 18 Am. & Eng. Rd. Gas. 
482. See Lotspeich v. Central Rd., 73 
Ala. 306; 8. c. 18 Am. & Eng. Rd. 
Gas. 490. 

In England a carrier may enter into 
a contract with an individual which, by 
reason of the special facilities of that 
individual, cannot be made by any other 
person. For instance : A. may be in 
such a condition that he can enter into a 
contract with a carrier for the shipment 
of a million tons annually, at a special 
low rate, and no other shipper can secure 
the same terms, for the reason he cannot 
furnish the same amount : Evershed v. 
London # N. W. Ry., L. R., 3 Q. B. 
Div. 135. Nor is it a violation of the 
law in that country to allow a special 
rate to those who can furnish at one time 
a very large amount, or a train load ; 
although no other person can do so ; 
Nicholson v. Great Western Ry., 5 C. B. 
(N. S.) 366 : Greenop v. Southeastern 
Ry., 20 Sol. Jour. 830. See Foreman 
V. Great Eastern Ry., 19 Sol. Jour. 774. 

It is a common practice for a railroad 
company to charge those who pay their 
fare on the train more than those who 
purchase tickets for the same trips. Tliis 
cannot be construed as an unreasonable 
discrimination. It is such a rule or regu- 
lation as a company has a right to make, 
and one which serves all alike who choose 
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to obey it : Chicago, ^c, Rd. v. Paries, 
18 111. 460 ; 68 Am. Dec. 562 ; St. Louis 
^c, m. r. Dolby, 19 III. 353 ; Stepheit 
V. Smith, 29 Vt. 160; St. Louis, ^-c, 
Hd. V. South, 43 lU. 176 ; Toledo, ^c, 
R}/. V. Wright, 68 Ind. 586 ; s. C. 34 
Am. Rep. 277 ; Crocker v. New London, 
^c, Rd., 24 Conn. 249 ; Porter v. New 
York, Sj-c, Rd., 34 Barb. 353 ; Bor- 
deaux V. Erie Rd., 8 Hun 579 ; State 
V. Chovin, 7 la. 204 ; Du Laurans v. 
St. Paul, 4rc., Rd., 15 Minn. 49 ; Indian- 
apolis, ^c, Rd. V. Rinard, 46 Ind. 293 ; 
Jeffersonville, Sfc, Rd. v. Rogers, 38 Id. 
116 ; s. c. 28 Id. 1 ; Hilliard v. Goold, 
34 N. H. 230 ; State v. Goold, 53 Me. 
279. 

The requirement that there must be no 
unreasonable discrimination between pas- 
sengers does not prevent a carrier carry- 
ing persons or property through charity 
free of charge. " A person who is a 
common carrier may devote to the needy, 
in any necessary form of relief, all the 
reasonable profits of his business. He has 
the same right that any one else has to give 
money or goods or transportation to the 
poor. But it is neither his legal duty to 
be charitable at his own expense, nor his 
legal right to be charitable at the expense 
of those whose servant he is. If his reason- 
able compensation for certain carriage is 
$100, and his just profit, not needed in 
his business, is one-tenth of that sum, he 
has $10 which he may legally use for 
feeding the hungry, clothing the naked, 
or carrying those in poverty, to whom 
transportation is one of the necessaries 
of life, and who suffer for lack of it. But 
if he charges the $10 to those who pay 
him for their transportation, if he charges 
them $10 for $100 worth of service, he 
is not benevolent himself, but he is under- 
taking to compel those to be benevolent 
who are entitled to his service ; he is 
violating the common right of reasonable 
terms, which cannot be evaded by com- 
pulsory contributions for any charitable 
purpose. So if he carries one or many 
for half the reasonable price, and re-im- 



burse himself by charging others more 
than the reasonable price, he is illegally 
administering, not his own, but other 
people's charity. And when he attempts 
to justify an instance of apparent discrimi- 
nation on the ground of charity, it may 
be necessary to ascertain whose charity 
was dispensed — ^whether it was his, or 
one forced by him from others, including 
the party complaining of it :" McDuffee 
V. Portland, ^c, Rd., 52 N. H. 430 ; S. 
c. 13 Am. Rep. 72. 

Money paid under protest for exces- 
sive charges, or ignorantly, may be 
recovered back. To this there is scarcely 
any dissent : W. Va. Trans. Co. v. 
Seoeetzer, 25 W. Va. 134 ; Waterman v. 
Chicago, 4-c., Ry., 61 Wis. 464 ; s. c. 
50 Am. Rep. 145 ; London, Sj-c, Ry. 
V. Erershed, supra; Peters v. Railroad, 
42 Ohio St. 275 ; s. c. 51 Am. Rep. 
814. Nearly all the cases hold that it is 
a question of law upon the facts proven, 
whether the charge is an unreasonable 
discriminating one ; but in Texas it is 
held to be a question of law and fact 
whether it is unjust : Houston, ^c. , Rd. 
V. Rust, 58 Tex. 98; s. C. 9 Am. & 
Eng. Rd. Cas. 123. 

But the authorities we have been citing 
are not always followed. Thus, in 
Florida, it is held that a common carrier 
is bound to carry for a reasonable com- 
pensation, but is not bound to carry at 
the same price for all. It was a case 
where fifty cents more per thousand feet 
for transporting lumber was charged the 
plaintiff by a railroad company, than was 
charged another party for the same ser- 
vice. Suit was brought to recover the 
difference, and it was held that the plain- 
tiff was not entitled to recover : Johnson 
V. Pensacola, ^c, Rd., 16 Fla. 623 ; s. 
0. 26 Am. Rep. 731 ; see Eclipse Tow- 
Boat Co. V. Pontchartruin Rd., 24 La. 
Ann. 1. In South Cai-olina the same 
conclusion was reached upon a contract 
exactly like the New Jersey rebate con- 
tract, and a recovery allowed for a re- 
fusal to repay the rebate. This case is 
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exactly parallel with Stewart v. Lehigh 
Valleg Rd., 38 N. J. Law 505 ; where a 
reoorery was also allowed ; but the two 
cases proceed in directions diametrically 
opposite ; one that it is a valid contract 
in all instances, the other that it operates 
as a lowering of rates to all customers, 
and for that reason is valid : £x parte 
Benson, 18 S. C. 38 ; s. c. 44 Am. Rep. 
564. 

In 1859, a case arose in Massachusetts 
concerning discriminating rates, in which 
it was held that a common carrier is not 
bound to transport goods for all persons 
at the same rates ; but may give special 
rates to whomsoever it will, so long as 
its other customers, under exactly the 
same circunstances, are charged a reason- 
able rate: Fitchburg Rd. v. Gage, 12 
Gray 393. 

This study of the various cases neces- 
sarily shows much discrepancy in them. 
The remark of Justice Ceompton, while 
o'ten cited, is not followed in principle 
very often. While it is conceded that 
carriers may charge a reasonable price, 
and it is often said that the charging of 
one too little is not the chargingof another 
too much, but only evidence of it ; yet 
the courts are very much inclined, where 
all things are equal, to require the car- 
rier to carry for all at the lowest rate he 
charges any one customer ; and if he 
charges a greater rate, to compel him to 
refund. This is particularly true of the 
Ohio and New Jersey cases. So, in many 
of the English cases it is said that the 
interests of the carrier must always be 



considered in determining whether it has 
discriminated in favor of one to the injury 
of another ; and three cases are cited in 
this country upon this point ; but it must 
be obvious that this is true only in a 
limited sense. For a carrier may be 
charging all customers such a rate that 
he is only making a fair profit on the 
capital invested, and also charge a single 
customer, in order to favor him, a lower 
rate, or the cost of the transportation 
alone, or even below that, whereby the 
latter is peculiarly favored and enriched 
by being able to monopolize the trade, at 
the expense of his competitors in trade. 
In such an instance, to require the car- 
rier to charge the favored customer the 
regular rates is obviously beyond the 
power of a court of chancery j and to 
compel it to carry for all at this favored 
rate is ruinous to it, and violative of the 
statement that the interests of the road 
must be always borne in mind. The 
real solution of this question, if the courts 
undertake at all to interfere, is, to com- 
pel the carrier to carry for all, at the 
same rate it carries for the favored cus- 
tomer ; and if that is ruinous, the man- 
agers of the carrier company have only 
themselves to blame for having shown 
and given unfair rates to a customer. 
One price to all must be the motto, every- 
thing else equal ; or, in other words, the 
same profit for the labor performed, must 
be made out of the carrying done for each 
individual. 

W. W. Thornton. 
Crawfordsville, Ind. 
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A mortgage recorded after the deed to the mortgagor, although it is dated before 
it, is notice to a subsequent purchaser from the mortgagor. The date may be due 
to a mistake, and the record is enough to put a prudent man on inquiry. 

A mortgagor who pays the bond after the property has been sold under foreclosure 
and the proceeds of the land have become the primary fund for the payment, is 
entitled to subrogation, and the mortgage is not extinguished by the payment. 



